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Employment A-Z
A

ACAS

The Advisory, Conciliation and Arbitration Service is an independent body, whose role is to improve employment relations. They provide free advice to employers and employees, as well as training, conciliation and mediation services. ACAS become involved in all claims made to the Employment Tribunal, and it is their role to assist in reaching a settlement before a Tribunal hearing.
Agency Workers

An agency worker provides their services to an end user through another 
company, the agency. An agency worker is paid by the agency, who are in turn paid by the end user. Agency workers are not classed as employees of either the end user or the agency, and consequently do not enjoy the same employment rights, however in certain circumstances they can be classed as employees.

Age Discrimination

Under the Employment Equality (Age) Regulations 2006 it is prohibited for an employer to discriminate on the grounds of age. These regulations apply to all employers and protect people of all ages, both the young and the old. Although the default retirement age is 65 anyone now has the right to request to work beyond this age. The upper and lower age limits for claiming unfair dismissal and redundancy payments have also been removed.
Antenatal Care

Applies to all pregnant employees, they are entitled to time off to keep appointments for antenatal care made on the advice of a registered medical practitioner, registered midwife or registered health visitor.

Such care is not restricted to medical examinations, it could include for example – relaxation classes or parent craft classes as long as these are advised by a registered medical practitioner, registered midwife or registered health visitor.

An employer is entitled to ask for evidence of antenatal appointments, except where it’s a first appointment, therefore an employee must show a certificate confirming she is pregnant and an appointment card or some other document showing that an appointment has been made.

The employee should be paid her normal hourly rate of pay by her employer during the period of time off for antenatal care.

B

Bereavement Leave

No set time limit on such leave is laid down by law. Employers can set their own time limits, but this should be done with sensitivity. As a general rule the closer the relation, the longer the bereavement leave.

Bullying and Harassment

This is behaviour which is intended to create and intimidating, hostile, degrading or offending environment for an individual. The behaviour can be committed in any form of communication, and is not restricted to face to face conversations. An employer can be held liable for the behaviour of their employees, which gives an employee a right of action in the Employment Tribunal. 

Basic Award

If an employee successfully brings a claim in the Employment Tribunal then part of their compensation (if any) will be made up of a basic award. This is calculated by a statutory formula in the same way as a statutory redundancy payment, and is based on age, length of service and gross salary (subject to a set maximum figure). 

C

Compromise Agreement

A Compromise Agreement is a legally binding agreement following the termination of an employee’s employment. The effect of signing a compromise agreement is that the employee is unable to bring a claim in the Employment Tribunal. The agreement will usually provide the employee with an enhanced severance payment and often includes a payment in lieu of notice. It is a legal requirement that an employee seeks independent legal advice before signing a Compromise Agreement, however the agreement usually includes a contribution towards legal fees.

Comparator

An employee who believes that they have been treated less favourably on for example, the grounds of their gender, race, or because they are employed on a part time or fixed term contract, must compare themselves to another employee who they believe has not been treated in the same less favourable way as them. The comparator must be employed in the same organisation and may be an existing or previous employee or in some cases may be hypothetical.

Constructive Dismissal

Where an employer commits a fundamental breach of contract an employee is entitled to resign and treat themselves as being dismissed due to the breach. To claim constructive dismissal an employee must resign in response to the breach and within a reasonable time period so as not to have accepted the breach by implication. Although the breach must be serious, it could also be based on an accumulation of events, with the last act being the ‘final straw’ justifying the employee’s resignation.  However these events combined must be sufficiently serious to be a breach of the implied term of trust and confidence.
Compensatory Award

If an employee is successful in the Employment Tribunal, part of their award will be a ‘Compensatory Award’. This purpose of the “Compensatory Award” is to put the employee, as far as possible, in the position the employee would have been in had they not been unfairly dismissed. It is not intended to punish the employer. The compensatory award is subject to a set statutory cap (save for certain types of unfair dismissal) and can also (in certain circumstances) be reduced or adjusted. 
Contract of Employment

All employees work under a contract of employment, however this does not have to be an agreement which is written down in one single place. A contract of employment can be formed from a variety of sources.  They consist of express terms for example those agreed in writing or verbally and implied terms for example those implied by statute. There is no legal obligation to have a written contract of employment however an employer must provide an employee with a written statement of terms and conditions.

D

Deductions from wages

The law protects individuals from having unauthorised deductions made from their wages, including complete non payment. For an employer to lawfully make deductions from wages or receive payments from an employee:-

· the deduction payment must be required or authorised by legislation, i.e. income tax or national insurance deductions;

· be authorised by an employee’s contract, provided the employee has been given a written copy of the relevant terms or a written explanation of them before it is made;

· be consented to by the employee in writing before it is made

In the retail industry it is illegal for an employer to deduct more than 10% from the gross amount of any payment of wages if the deduction is made because of cash shortages or stock deficiencies.

Disability Discrimination

It is unlawful for an employer to discriminate against someone on the grounds of a disability. To be protected by the legislation an employee must have a recognised disability within the meaning of the Disability Discrimination Act 1995. If an employee has a recognised disability then their employer is under a legal obligation to make reasonable adjustments, and a failure to do so can lead to a claim in the Employment Tribunal for discrimination.
Disabled Person
S1 of the Disability Discrimination Act 1995 defines a disabled person as:- “a person who has a physical or mental impairment which has a substantial and long term effect on his ability to carry out day-to-day activities.”

Discrimination

It is unlawful for an employer to discriminate against a person on the grounds of: sex, race, disability, sexual orientation, religion or belief or age and if found guilty of such acts, there is no limit on compensation that an Employment Tribunal can award.
Dismissal

A dismissal occurs when the employment contract is terminated by the employer. This can be either termination of the employment contract, termination of a fixed term contract or constructive dismissal. Employers must follow the statutory Dismissal and Disciplinary procedure to avoid the dismissal being ‘automatically unfair’.

E

Effective Date of Termination (EDT)

This is the date on which a contract of employment comes to an end and has importance in calculating the length of continuous service and the correct time limit for making a claim of unfair dismissal.

The EDT is either:-

· If the contract is terminated with notice, then it is the date on which the notice expires.

· If without notice, then it is the date the dismissal or resignation took effect – this will not apply however if the contract is terminated by the employer without giving proper statutory minimum notice.

· If it is the termination of a fixed term contract, it will be the date the contract expires.

Employment Tribunal

The Employment Tribunal was set up to resolve disputes between employers and employees over employment rights. The Tribunal is like a Court of Law however it is not as formal. It is independent and usually sits in a panel of 3 consisting of: a legally qualified chairman, one person from a panel of representative of employers’ organisations and one person from a panel of employed people’s organisations. In interlocutory and uncontested cases the Chairman sits alone. The Tribunal will preside over claims involving unfair dismissals, discrimination, redundancy payments and claims involving wages and other payments. There is no fee for making a claim to the Tribunal and there is no requirement to have legal representation.

Employees
S230 (1) Employment Rights Act 1996 provides a standard definition for an employee as “an individual who has entered into or works under (or where the employment has ceased, worked under) a contract of employment.”

Employment status

The employment status of an individual will determine what rights they have. Only Employees have the right to make a claim in the Employment Tribunal. There are many factors which indicate ‘Employee Status’, and they include: mutuality of obligation, control by employer, provision of a personal service, a contract or agreement, subject to disciplinary procedures, payment made under the PAYE system. If an individual is not an employee and is a ‘worker’ or self employed, they must make any claim in the County Court.
Equal Pay

Under the Equal Pay Act 1970, men and woman doing equal work and work rated of equal value are entitled to equal pay. Pay is not limited to basic salary but also includes bonus payments and benefits such as pension contributions. Workers have the right to request information from their employer to allow them to calculate if they have received equal pay, and this can be done by submitting an equal pay questionnaire. If a worker believes they have not received equal pay, they can make a claim to the Employment Tribunal
F
Flexible Working

To make a request for flexible working you must be an employee with a contract of employment and meet certain qualifying conditions. The entitlement to request flexible working does not give the employee the automatic right to work flexibly. All requests must be made in writing following the correct procedure.  The request can cover a change in the number of working hours, a change in the times they work or a request to work from home. Employers’ must consider all such requests however they are only 8 specific grounds upon which they can refuse the application. If a request is accepted then the change will be considered a permanent change to the employee’s terms and conditions of employment (unless otherwise agreed).
Frustration

Frustration of an employment contract occurs when unforeseen circumstances, which are beyond the control of either party, make it impossible to perform the objectives of the contract.  For example: the death or imprisonment of either party.
G

Garden Leave

Garden leave is a term used to define the period of time when an employee is still contracted to his employer, but they ask them to stay away from work. The period of Garden Leave will commonly be the employees notice period, and it is only usually people in a position of authority or with knowledge of confidential information that are placed on Garden leave. There must be an express right to place an employee on Garden Leave within the contract, otherwise the employer may be committing a breach of contract. Whilst on Garden Leave, the employee must be paid his usual salary and benefits, and they must not work for another employer.

Grievance

If a worker is unhappy with any aspect of their work, working conditions, management or fellow workers and the matter cannot be dealt with informally, then they are can raise this with their employer via the grievance procedure.  The contract of employment should provide for such a procedure but if it does not, a letter from the employee to the employer outlining their grievance should suffice.   
Gross Misconduct

This is an act of misconduct by an employee which is so serious as to permit an employer to dismiss them immediately without notice or pay. Although the definition of gross misconduct is likely to vary from business to business it generally includes offences such as theft, physical violence and very serious breaches of health and safety rules.

H

Holiday Pay

A worker whose annual leave year commences on or after 1st April 2009 is entitled to 5.6 weeks paid holiday per year.  This includes the 8 statutory bank holidays.    

Health and Safety

All employers owe their employees a duty of care with regard to health and safety. Under current legislation health and safety does not only cover physical health and safety but also mental wellbeing. As well as their common law duty employers can also be subject to criminal liability.
I
Implied Terms

Not all terms of a contract are made expressly, and those that are not are said to be implied. Terms can be implied either by statute or common law and they are implied into a contract to make it work. Common examples include an employer’s duty to provide work, to pay wages, to take care of employee’s health and safety, employee’s duty to give a personal service, to take care in performance on their duties, not to act in competition with the employer.  Both employee and employer also owe each other a duty of trust and confidence.  It is a breach of this duty which forms the basis of many constructive dismissal claims.
Injunctions

If an employment contract contains post employment restrictive covenants, one way to enforce these covenants is to obtain an injunction. This is a Court order which will prevent someone from doing a specified activity. In order to obtain an injunction an employer must have a legitimate business interest to protect. Injunctions are commonly obtained by employers to prevent their former employee using confidential information and poaching customers and staff.

J

Jurisdiction

Jurisdiction refers to the Employment Tribunals ability to hear a particular case. The Employment Tribunal only has jurisdiction to hear claims brought by employees for certain claims, for example unfair dismissal and discrimination. The Tribunal also only has jurisdiction over claims brought in England and Wales. If the Tribunal does not have jurisdiction, then it is likely that any claim would have to be brought in the High Court or County Court or in the jurisdiction of another country.

K
KIT (Keep in Touch) Days

KIT days are designed for mothers on maternity leave and enable them to return to work for up to 10 days throughout their ordinary maternity leave without affecting their maternity entitlement. They cannot be taken during the two weeks compulsory maternity leave period. These days are not compulsory on the part of either the employer or the employee, and there are no statutory guidelines as to how they should be taken.  The employee is entitled to be paid for the work performed however the rate of pay is a matter for agreement between the parties (although cannot be less than the national minimum wage).
L
Limitation

To bring a claim in the Employment Tribunal some one making a claim must comply with strict time limits.  Generally, this will be 3 months from the date of the act complained of, for example 3 months from the date of an unfair dismissal. 

Lay off

Where an employer cannot provide work for a temporary period, then rather than make an employee redundant, there may be a ‘lay off’. There must be a contractual right to lay an employee off, and they are entitled to a “guarantee payment” (a figure set by statute) for every workless day.  The employee may decide to claim a statutory redundancy payment, if they meet the qualifying criteria, by terminating their employment and giving notice to their employer. The employer can contest this claim, and any claim that remains contested must be decided by a Tribunal.
Lock Out

This is when an employer refuses to allow their employees on the premises and does not allow them to work. It is a form of industrial action taken by employers rather than employees and normally occurs when employees refuse to undertake certain work/accept new terms and conditions.

M
Maternity suspension

Employers have a duty to carry out risk assessments for their pregnant employees and if the risk assessment identifies any specific risks that cannot be avoided and no adjustments can be made or suitable alternative work found, the employee may be suspended from work on full pay to protect her and her unborn chilled.

Mitigation

Although a successful Claimant may recover compensation for his losses, all Claimants are under a duty to mitigate (minimise) their losses, and they must accept any reasonable offers of employment. If a Claimant fails to mitigate their loss the Tribunal may reduce or adjust any compensatory award won to reflect this. 

Mobility Clause

A mobility clause is an express clause in the employment contract giving the employer the right to move the employee to alternative location without seeking the employee’s consent at the time of the transfer.  For the mobility clause to be enforceable it must be reasonable. There are no statutory guidelines on “reasonability” and it is at the discretion of the Tribunal.

Maternity Leave

A pregnant employee is entitled to take up to 52 weeks’ maternity leave. The first two weeks after child birth is compulsory maternity leave and the employee must not return to work. The first 26 weeks is ordinary maternity leave and the further 26 weeks is additional maternity leave. 
N
National Minimum Wage

The National Minimum Wage was introduced to protect employees and sets a basic level of income to be paid by employers. The minimum wage is reviewed every October and is split in to three age brackets. These are for 16-17 year olds, 18-21 year old and finally for those 22 and over. 

Night Workers

A night worker’s average normal hours of work must not exceed 8 hours for each 24 hour period. Night workers must have the opportunity of a free health assessment before taking up night work. Wherever possible a night worker should be transferred to suitable day work if a medical practitioner confirms to an employer that an employee is suffering health problems connected with doing night work.

Notice

All contracts will contain a notice clause, which will either be expressly included or implied by statute. This will confirm the amount of notice each party to the contract must give to bring it to an end. If the contract is silent on notice periods then an employee must give an employer one weeks notice. If there is a notice period specified the employee must abide by this. Irrespective of any express clause, the employer must give at least one weeks notice during the first two years, and one extra week (up to a maximum of 12) for each year of service thereafter, unless the contract specifies a longer period.
O
Overseas Workers

Migrant workers must prove to potential employers that they have the right to work in the UK. This is an ongoing obligation with employers under a legal duty to check migrant workers rights at least once per year. Any employers failing in their duties to make checks could face criminal punishment of up to 2 years imprisonment and/or an unlimited fine.

Overtime Payments

This is for hours worked in excess of the normal contractual hours. It is purely a contractual matter and there is no legal right to receive enhanced hourly rates, any entitlement to enhanced rates are a matter for agreement between employees and employers.

P
Pension Arrangements

Employers are required to provide details of any pension arrangements or schemes that are applicable to the employee in the written statement of employment and if there are no such arrangements it needs to be stated also. Employers who have 5 or more employees must provide their employees with access to a stakeholder pension scheme.

PILON

An employer who wishes to dismiss an employee without notice may make a Payment In Lieu Of Notice to reduce the risk of a claim being made against them for breach of contract. Even by making a PILON payment, the employer may still be in breach of contract unless there is a specific clause in the contract allowing them to do so. If there is no right to make the payment in the contract the employer could make the payment free of tax and national insurance to compensate for the breach, otherwise the payment will be for the amount the employee would have earned had they worked their notice.
Paternity Leave

Paternity leave gives the farther, or husband/partner of a pregnant mother, the right to paid leave off work if they expect to be responsible for the upbringing of the child. There is a set of qualifying criteria, which if met entitle the worker to take up to two weeks off work. This time must be taken in whole week blocks, and the amount of payment the employee is entitled to is set by statute, and changes every April.
Q
Qualifying service

Before being able to make a claim in the Employment Tribunal an employee must have accrued a qualifying continuing period of service. For unfair dismissal claims this period is 12 months on the effective date of termination. Continuing service means the employee must not have had any breaks of more than one week (excluding paid leave) during their first 12 month period. To be eligible for a statutory redundancy payment, an employee must have 2 years continuous service at the redundancy date.
Qualifying days for Employment Rights

	 
	Qualifying period of continuous service

	Unfair dismissal rights
	1 yr

	Written reasons for dismissal
	1 yr

	Redundancy payments
	2 yrs

	Notice of termination
	1 month

	Statement of employment terms
	1 month

	Contractual/statutory maternity and paternity provisions
	variable

	Unpaid maternity leave
	immediate

	Requests for flexible working
	6 months

	Time off for family emergencies
	immediate

	Health and safety provisions
	immediate

	Sex, marital status, sexual orientation, race, religion/belief, disability discrimination, age
	immediate and pre-employment

	Discrimination against part-time or fixed-term workers
	immediate

	Equal pay
	immediate

	Trade union membership rights
	immediate

	Itemised pay statements
	immediate

	Unlawful deductions from wages
	immediate

	National minimum wage
	immediate

	Statutory sick pay (SSP)
	immediate, if eligible

	Working time regulations, including 4 weeks' paid annual leave
	immediate


R
References

There is no legal obligation on an employer to provide a reference, however if they choose to do so the reference must be accurate and not miss-leading. A reference does not have to contain a character reference and can be a factual one. As long as the reference is accurate it can contain negative aspects of an employees work, for example if they had been disciplined, however employers should be careful when giving reference as they may be held liable for any inaccurate information they give.
Redundancy Payment

If an employee meets the qualifying level of 2 years service then they will be entitled to a statutory redundancy payment if they are made redundant. The payment is based upon a statutory calculation, which is based on age, service and salary although the contract of employment or other collective agreement may state that they are entitled to an enhanced payment. 
Restrictive Covenants

Restrictive Covenants can be written in to employment contracts to protect the employer when the employment relationship comes to an end. Restrictive Covenants are usually written in to the contracts of senior employees and they prohibit their post employment activity. The most common types of covenants are non-compete and non-solicitation clauses. However, for the covenants to be enforceable they must be reasonable, and therefore employers should take care in drafting a clause that is no more than necessary.

Race Discrimination

Under the Race Relations Act 1976 (RRA) It is prohibited for an employer to discriminate on the grounds of Race. This covers recruitment, promotion and dismissal policies, and behaviour both during and after the employment relationship has ended. Race discrimination can take place directly and indirectly, and to prove discrimination an employee must prove that the employer would have treated a comparator in a more favourable way. This comparator must be someone to whom the reason for the discrimination does not apply. An employer can also be held liable for discrimination committed by other employees. This liability includes harassment and victimisation on the grounds of race.
Religion or Belief Discrimination

The Employment Equality regulations prohibit discrimination on the grounds of religion or belief. The regulations prohibit direct and indirect discrimination and they cover all major religions and beliefs as well as some less practised ones, however there is no defined list of those that are protected. The regulations prohibit harassment and victimisation on actual and perceived religion or belief, and they also prohibit discrimination on the grounds of association, for example being discriminated against because of the religion of your family.
S
Sex Discrimination

The Sex Discrimination Act 1975 prohibits discrimination against employees on the grounds of their sex. The act applies to both men and women and protects an employee from the recruitment stage through to post employment. The act covers both direct and indirect discrimination by the employer, and it protects employees from victimisation and harassment. As with other forms of discrimination, the victim must show that a comparator would not have been treated in the same way, and it is for the Claimant to prove this. The act also makes employers liable for the behaviour of their employees, allowing a claim to be made in the Employment Tribunal for acts committed by other employees.

Sexual Orientation Discrimination

The Employment Equality (Sexual Orientation) Regulations 2003 prohibit discrimination on the grounds of a persons sexual orientation or ‘perceived’ sexual orientation. The regulations protect employees from the recruitment stage of employment through to dismissal. As with other forms of discrimination direct and indirect discrimination by the employer are prohibited, as is victimisation and harassment by the employer and fellow employees. The regulations also cover discrimination on the grounds of association.

Statutory Sick Pay (SSP)

An employee is entitled to SSP if they are sick for at least 4 days in a row and they are earning a minimum average wage.  In order to get SSP however, an employee must tell their employer that they are sick no later than 7 days after they first became ill.

SSP is paid for every day an employee would normally be working and it starts on the fourth day of any period of sickness and lasts for a maximum of 28 weeks. The rates change and details of qualifying conditions and rates are available from her Majesty’s Customs and Revenue – www.hmrc.gov.uk
T
Time Limits

Time limits for making claims in the Employment Tribunal are much stricter than in the County Court. Generally, a Claimant must submit their claim within three months of the date of the act complained of. There is an automatic three month extension in cases where a grievance or appeal procedure is incomplete, however usually once this time has expired the Tribunal will not hear a claim. The main exceptions to this are claims involving equal pay or a redundancy payment, in which case the time limit is six months, and claims involving human rights, in which case the time limit is 12 months. If the time limit is missed, the Tribunal does have discretion to extend it but this only happens in exceptional circumstances.
Transfer of Undertakings (Protection of Employment) Regulations (TUPE)

The TUPE regulations protect the terms and conditions of employees upon the transfer of a business undertaking. They ensure that the contracts of employees are automatically transferred to the new business owner and they prevent employees suffering a detriment by reason of the transfer. Any dismissal as a result of a transfer will be automatically unfair. Unfortunately there is no set time for which employees are protected by the regulations and so the circumstances of each case must be looked at individually.

Tribunals

Employment Tribunals hear cases and make decisions on matters to do with employment such as unfair dismissal, redundancy payments, discrimination and a range of claims relating to wages and other payments. Although a tribunal is not as formal as a court it must comply with rules of procedure and act independently. A tribunal’s main aim is to provide speedy, accessible and relatively informal justice.

U
Unfair Dismissal

Where an employer dismisses an employee without initiating the statutory dismissal and disciplinary procedure the dismissal will be automatically unfair in the view of an Employment Tribunal. It will then be for the Respondent to prove that the dismissal would have been fair if a fair procedure had been followed. Even if the DDP had been followed, a dismissal will still be unfair if the employer has not acted reasonably, or is the decision to dismiss was not a reasonable one in the circumstances.
V
Variation/changing a contract of employment

A contract of employment is binding on both parties. This means that it is unlawful for one party to vary the terms and conditions in the contract without the agreement of the other; however an employer can terminate an employee’s contract by giving notice and then offer them a new contract including any varied new terms. If an employee chooses to accept the new contract and its new terms, then they will apply to that employee. If the employee does not agree the new terms then they should tell their employer and put their objections in writing.
Vicarious Liability

Vicarious liability is the term used when an employer is responsible for the behaviour of their employees, and in some circumstances their customers, during the course of employment. It is this principle which enables an employee to bring an action against their employer for such things as discrimination and harassment by colleagues and customers.
W
Worker

A worker is an individual who works under a contract of employment, or some other contract, where the individual undertakes to perform work or services personally for the other party, and that other party is not a client or customer of a business/profession carried on by the individual. This can be defined more broadly as agreeing to personally execute any work.
Working Time Regulations 1998 (as amended)

The basic rights and protections that the regulations provide are:-

· A limit of an average 48 hours a week on the hours a worker can be required to work, though individuals may choose to work longer.

· 4.8 weeks paid leave a year

· 11 consecutive hours rest in any 24 hour period

· An in work rest break if the working day is longer than 6 hours

· 1 day of each week

· A limit on the normal working hours of  night workers to an average of 8 hours in any 24 hour period, and entitlement for night workers to receive regular health assessments

The regulations apply to all workers, including the majority of agency workers and freelancers.

Wrongful Dismissal

This is a dismissal which is in breach of the employee’s contract, for example dismissal without notice. As a breach of contract claim, a wrongful dismissal claim can be brought in the County Court, thereby reducing the strict time limits imposed by the Employment Tribunal.

X
Xenophobia

This is a fear or hatred of strangers or foreigners. Xenophobic behaviour in the workplace, by the employer or other employees, is likely to be discriminatory on the grounds of Race as defined in the Race Relations Act.

Y

Young Workers

Young Workers are those aged between 16-18 and their work is tightly regulated by government legislation. They are subject to the minimum wage, as well as strict health and safety and working time laws.  Health and safety laws prohibit certain types of work for young workers, for example working with dangerous chemicals, and working time regulations prohibit young workers from working more than 8 hours per day/40 hours per week, as well as setting rest and break times.
Z

Zero Hours Contract

This term refers to an agreement where an employer does not guarantee to provide any work to an employee, and only pays for any work that is actually done. Although an individual working under such a contact can build up employment rights, it is possible that a lack of mutuality of obligation in such a contract could prevent the individual obtaining employee status, thereby reducing their employment rights.
