Childcare Vouchers 

Many employers provide childcare vouchers in return for an employee relinquishing part of their salary. But what happens to childcare vouchers during maternity leave?

When an employee agrees to forego part of their salary in return for a non-cash benefit such as childcare vouchers this constitutes a permanent variation to the employee’s contract of employment.  

An employee is entitled to the same benefits of all terms and conditions of employment during Ordinary Maternity Leave (OML) and, from 5 October 2008, during Additional Maternity Leave (AML). The employee should therefore continue to receive the benefit of childcare vouchers during OML and AML despite the fact the employee is receiving a reduced salary or SMP. Employers should not deduct the value of the vouchers from SMP, even with the employee’s consent as this is not allowed by statute. 

Employers could face the possibility of a sex discrimination claim should they stop providing vouchers or attempt to fund the cost of the vouchers by requiring the employee to repay the value by other means.

“This is yet another example of how difficult it is for employers to keep up to date with the constant changes in employment law. This is where IngramsProtect can help.” Gillian Markland, Head of Employment Law.
National Minimum Wage

As from the 1st October 2008 the national minimum wage was increased to:

Main (adult) workers aged 22 and over: £5.73 per hour

Workers aged 18-21 (inclusive): £4.77 per hour

16- and 17-year-olds (above compulsory school leaving age): £3.53 per hour 

One company recently had to pay over £11,000 to two ex-employees as compensation for paying them below the NMW.  They were also fined for not keeping adequate records and for making false entries.  This is a stark warning to employers that fail to pay the NMW.  

Employers’ Liability Insurance

The Employers’ Liability (Compulsory Insurance) (Amendment) Regulations 2008 came into force on 1 October 2008.  Employers no longer have to display their liability certificate at each place of business, provided the certificate is available to the relevant employees electronically e.g on the staff Intranet.  This does mean however that all employees must have access to a computer.  In addition, the Regulations provide that employers are no longer required to keep their liability insurance certificates for 40 years. 

Annual leave and Maternity

Under the Working Time Regulations an employee continues to accrue statutory holiday during both ordinary and additional maternity leave.  However the regulations do not give the employee the right to carry over holidays to another leave year.  An employee may lose their right to holiday where the leave year comes to an end whilst they are on maternity.  Employers should ensure that employees make arrangements to take holiday before or after maternity leave as statutory holiday cannot be taken at the same time as maternity leave. It is of course open to the employer to allow an employee to end their maternity leave early and take holiday. Contractual holiday will also now continue to accrue throughout OML and AML.

Changing Terms and Conditions of Employment

Following the recent case of Darby & Another v Law Society of England and Wales (2008) employers wishing to change terms and conditions of employment should do so with caution. A change to an employee’s terms and conditions of employment including a change in benefits may result in an employee being deemed as 'dismissed' leaving employers open to a risk of a constructive dismissal claim. It is essential to take great care in the wording of any correspondence between employer and employee as regards to a change of terms. An employer should avoid using such phrases as “take it or leave it” if they want to avoid the possibility of facing a claim for constructive dismissal.  
“This case just shows how easily an employer can find himself facing a claim for constructive dismissal.  If in doubt seek early advice from the IngramsProtect team”   says Lorna Pratt.
Agency Workers

The Fixed-Term Employees (Prevention of Less Favourable Treatment) (Amendment) Regulations 2008 which amended the 2002 regulations saw the introduction from 27th October 2008 of an entitlement to Statutory Sick Pay (SSP) for agency workers on contracts of less than three months. 

