FAQs – PAY / WAGES: Equal pay – Minimum wage - Sick pay – Unpaid wages – Maternity, paternity, adoption pay
1. I recently left my job and my successor is being paid more than me. Is this fair?

To make a claim for equal pay you must be able to identify a member of the opposite sex who is paid more for doing work of the same value. To make the claim you must be able to make a direct comparison between yourself and the comparator. This direct comparison must involve work done whilst you are both employed at the same time, therefore you cannot make a claim based on your successor’s salary.

2.  I think I am being paid less then the minimum wage, how can I check and what should I do if I am?

The National Minimum Wage rate changes on 1st October each year and the current rate for 2008, for workers aged 22 and over is £5.73 and £4.77 for workers aged between 18 and 21. As an employee you have the right to be given a document setting out how your pay is calculated. If you have concerns over your pay you should speak to your employer, who may have made a simple mistake. If this does not help then you can call the National Minimum Wage helpline on 0845 6000 678 who can if necessary appoint a National Minimum Wage compliance officer to investigate on your behalf and take action to obtain payment from your employer.

3.  In the main terms of my employment contract there is no sick pay scheme in place, does this mean I am not entitled to any at all?

You are entitled to statutory sick pay (SSP) if you are sick for at least 4 days in a row and you are earning at least £90 a week on average. In order to get SSP however, you must tell your employer that you are sick no later than 7 days after you first became ill. SSP is paid for every day you would normally be working and it starts on the fourth day of any period of sickness and lasts for a maximum of 28 weeks. The standard rate of SSP paid (as at Dec 08) is £75.40 a week.
4. My employer has gone bankrupt without paying me wages owed. What can I do?

If your employer has become insolvent you can make a claim on the Government National Insurance Fund. You can claim arrears of pay, holiday pay and compensatory notice pay (maximum £330 per week), however only whole weeks can be claimed, part weeks cannot be added together. For further information on the right to claim contact the Insolvency service at www.insolvency.gov.uk
5.   What is the minimum level of statutory maternity, paternity and adoption pay?

As from 6th April 2008 the statutory minimum level of pay for maternity, paternity and adoption pay has increased to £117.18 per week or 90% of normal weekly earnings if lower. Statutory maternity pay can be claimed for 33 weeks, statutory paternity pay can be claimed for 2 weeks, and statutory adoption pay can be claimed for 39 weeks.
6.  I am due to start maternity leave and have found out that there is no scheme/policy for maternity pay where I work. I’m now worried that I will not receive any pay whilst I am off, is this correct?
No.  As an employee you are entitled to up to 39 weeks of statutory maternity pay (SMP) as long as you have been employed by the same employer continuously for at least 26 weeks in to the 15th week before your baby is due also you must earn an average of at least £90 a week before tax. SMP is payable at two different rates:

a. For the first 6 weeks you will receive 90% of your average weekly   earnings with no upper limit.

b. For the remaining 33 weeks you will receive either the current standard rate of £117.18 which changes every April, or a rate equal to 90% of your average weekly earnings. You will get whichever is lower.



(Added Feb 2009)
7. I work in Sales; my employer has not paid any bonus this year. I have had a year end bonus for the past 3 years. Our contracts state that payment is discretionary. Everyone has worked hard but the Directors have written to us all telling us that there are no spare funds for bonuses. Can we do anything?

 

In this case the bonus is discretionary so there is no right to it; if the Directors have decided they cannot justify bonuses then, unfortunately, there are no bonuses.  
Check your employment contract to ensure that the bonus scheme is genuinely discretionary.  Although your previous bonus may have raised your expectations, there will be no contractual duty to pay a discretionary bonus. 

You could consider asking for some other reward for hard work, such as extra holiday days.
8. One of my employees has not turned up for work today; can I dock their wages?
Unless there are good reasons for an absence you do not need to pay an employee for an unauthorised absence. If an employee does not come to work, they breach a major term of their contract of employment. 

You should have a review of your documents to ensure that all of your contracts make reference to an absence policy, covering sickness, emergencies and lateness. In addition it may be worth considering stating exactly how many days sickness absence will be paid and at what rates, whether full pay, reduced pay or Statutory Sick Pay.

9. My employer has asked me not to discuss my salary with my work colleagues. There is no secrecy clause in my contract of employment. Can they stop me?
In these circumstances your employer cannot stop you from discussing your salary with your colleagues. In fact if you suspect that you are not receiving equal pay in line with your colleagues you can write to your employer and ask them to complete an equal pay questionnaire to find out if there any discrepancies in the level of pay. 
10. My employer has refused to increase salaries and says that salaries are frozen indefinitely. My contract of employment states that pay increases are discretionary, is there anything I can do? 

As pay increases are discretionary it is for your employer to decide whether they will award any wage increases.  There is no statutory right to a wage increase unless you are on minimum wage. 
11. I have just found out that my employer has been using my tips to top up my wages can he do this?

No.  A recent case went to the Court of Appeal where it considered the treatment of tips as wages.  The Court decided that tips collected by the employer could not be counted towards the employee’s minimum wage entitlement.  Also, on 1st October 2009 legislation will come into force preventing employers from using tips to boost wages in order to meet the National Minimum Wage.  Where it is found that an employee has not been paid the national minimum wage, he or she should be given the difference between the actual pay and what he or she should have received. An enforcement notice issued by the HRMC is served on such employers and they are given 28 days to pay such arrears.  (Added Sept ’09)
12. I have recently used up my entitlement to Statutory Sick Pay (SSP) and my employer has given me 12 weeks notice that I will be dismissed on medical grounds. Am I entitled to any pay for my notice period?

Yes, if your employer is not able to make reasonable adjustments or redeploy you else where in their business, you are entitled to full pay for your notice period. You are also entitled to accrued holiday pay.  

13. My employer has told me that because I only work part-time they do not have to provide me with a pay or wage slip. Is this correct?

No, the Employment Rights Act 1996 gives all employees the right to receive a written itemised pay statement and sets out the information it must include. If your employer refuses to give you a wage slip you can refer the matter to an Employment Tribunal. 

14. My employer is in financial difficulties and wants to cut pay, what happens if I refuse to agree to it and what can my employer do?
Your employer must obtain your consent in writing to the change in pay before it can happen. By paying you less than you are contractually entitled to, your employer could face a claim for unlawful deduction from wages if you do not give your consent.  Also, you may be able to claim constructive dismissal. 

However, if you don’t agree, your employer may decide to terminate your employment and re-employ you on new terms that include the reduced rate of pay. As this is a dismissal, you may be able to claim unfair dismissal.  Your employer could argue that they had a potentially fair reason for the dismissal e.g. serious financial difficulties,   although they would have to prove that they had acted reasonably in treating that reason as sufficient to justify dismissing you.
15. I have recently had time off to fulfil my public duty as a school governor but my employer has refused to pay me. Can they do that? 
Yes, whilst you have the right to reasonable time off for certain public duties under the Employment Rights Act, you do not have the automatic right to be paid for the time off. So unless your contract of employment gives you the right to be paid for time off to fulfil a public duty, it is at your employers discretion whether to pay you or not. 
If you would like to discuss any employment issues please contact Gillian Markland or Lorna Pratt at Ingrams Solicitors on 01904 520600.
