FAQs – TERMINATION OF EMPLOYMENT: Gardening leave – Notice periods – Termination payments - Retirement
1. I have handed my notice in at work, and my employer wants to put me on gardening leave. What is this, and can they do it?

Gardening leave describes a situation when an employee has resigned (or been given notice of dismissal) and they continue to receive full salary and benefits, but they do not have to attend work during the notice period. An employer cannot force an employee to take gardening leave unless there is an express clause in the employment contract giving them the right to do so.
2. My contract of employment is silent on notice periods. How much notice of dismissal must my employer provide me?

Even if your contract of employment contained a specific clause on notice periods, your employer must still give you at least the statutory minimum period of notice of dismissal. This is dependent upon how long you have worked for your employer. If you have worked for your employer continuously for between one month and two years, you will be entitled to one week’s notice of dismissal. You will then be entitled to another weeks notice for each continuous year of employment (subject to a maximum of 12 weeks) if you have been employed for two or more years.

If your employer doesn’t give you proper notice your employer would be in breach of contract.

3. I am leaving my employment. Do I have to pay tax on my termination payment?
Whether or not your termination payment will be taxed will depend upon whether your contract incorporates the right to receive such a payment. It should be noted that only the first £30,000 of a termination payment is tax free.

If you have a contractual right to a termination payment, then the payment will be viewed as earnings from income, and you will be taxed.

However, if you don’t have a contractual right to a termination payment, then the payment will be treated as compensation for breach of contract, and therefore will be treated as damages, which are tax free. 

4.   I am 64 but would like to continue to work beyond 65. Can my employer force me to retire?

If you are approaching 65, your employer must go through a statutory retirement procedure. Your employer must write to you between 6-12 months before you reach 65 inviting you to a meeting to discuss the matter. If you wish to work beyond the age of 65 you must then make a written request to your employer between 3-6 months of you reaching 65. It is then for your employer to decide whether to grant your request. Your employer is under no obligation to grant your request, or to provide you with reasons for their decision.  If your request is refused you should appeal in writing. 
5. I want to make a claim to an Employment Tribunal – do I have to pay a fee to the Tribunal for doing so?  
No, currently there is no fee payable to an Employment Tribunal for making a claim.  

6. I was dismissed 5 months ago.  I’ve been unsure whether to make a claim in an Employment Tribunal for unfair dismissal but I’ve read that there are time limits in which I must make a claim.  What is the time limit? 
Most claims to Employment Tribunals must be made within very strict time limits and in cases of unfair dismissal this is within 3 months from the date of the dismissal.  So, for example, if you were dismissed on 14th March 2009, your claim must be received by the Tribunal by no later than 13th June 2009.  It appears therefore that unfortunately you are out of time for making your claim.  However, in some circumstances, an Employment Tribunal may allow a claim out of time, if the reason for not making the claim within the time limit is because it was not reasonably practicable to do so e.g. you were in hospital for the period when you should have made your claim. (Added Sept ’09)
7. I have just won my claim in the Employment Tribunal and have been awarded £4,500 in compensation.  My former employer is refusing to pay.  What can I do?  

You can ask your local county court to enforce payment as soon as you have received the employment tribunal’s written judgement. The County Court will need to see your copy of the tribunal’s judgment and will be able to explain the methods of enforcement available to you. 

8. I have heard about constructive dismissal but what does this mean?  

Constructive dismissal is when you resign from your job because your employer has fundamentally breached your contract of employment.  In order to make a claim to an employment tribunal you have to show that the breach was serious, that you felt you had no alternative but to leave as a result of the breach and that you left within a reasonable time following the breach.   However, resigning should be a last resort and in the first instance you should raise it with your employer via the grievance procedure.  (Added Sept ’09)
9. I recently had to leave work urgently as my husband was involved in a road accident.  I have had to take 2 days off work as a result and think I may be dismissed as I have only been there 4 months.  Can she do this?    

No, your employer cannot dismiss you in this situation.  You are protected by the Employment Rights Act 1999 which states that employees are entitled to take a reasonable amount of time off in order to care for dependants.  I do not believe that 2 days off work is an unreasonable amount of time off and if you are dismissed you can make a claim for unfair dismissal in an Employment Tribunal  You do not need to have been employed for one year and the right applies to full time, part time, permanent or temporary employees.  However, do note that the statutory right to time off to care for dependants does not include a right to e paid for that time off, unless your contract of employment specifically allows for this.    (Added Sept ’09)
If you would like to discuss any employment issues please contact Gillian Markland or Lorna Pratt at Ingrams Solicitors on 01904 520600.
