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Reversing Redundancies?

Are we seeing the green shoots of economic recovery?  We are told that new buyer enquiries in the housing market increased for the sixth consecutive month in April to the highest figure for almost a decade. But what if recession has already forced you to make redundancies within your company? What happens when work is on the increase but the level of work is still not sufficient to re-hire your ex-employees on a permanent basis? What can you do? 
Your best option, in this situation, may be to re-employ your former employees on a fixed term contract.  There are the obvious benefits of re-employing staff who already have the skills required for the job and those with whom you are familiar.  In addition, a fixed term contract allows you to specify an end date or to state that the contract will run for a particular period of time. Additionally a fixed term contract can be renewed as necessary and will only convert into a permanent contract under the Fixed Term Employees (Less Favourable Treatment) Regulations 2002 if the contract extends over four years or more.  
It is also possible to add a notice clause to a fixed term contract to allow for early termination of the contract without breaching the terms of the agreement. It is best to have a short notice period in such clauses, for example one week. 
But beware! Where you re-employ on a fixed term contract it is possible that you may still face a claim for unfair dismissal. A redundant employee has three months from the date of termination of their permanent employment to bring an unfair dismissal claim.   The redundant employee could claim that it was not a genuine redundancy situation but merely a sham in order to get them onto a fixed term contract. 
This situation can be avoided by waiting until the three month deadline has expired before offering an ex-employee a fixed term contract. It is also sensible to clarify that the fixed term contract is a new period of employment thereby avoiding any issues of continuous service. 

Under a fixed term contract, an employee can only make a claim for unfair dismissal if they have one year’s service (save for some exceptions).  If the fixed term contract comes to an end before the expiry of one years’ service then that is the genuine reason for any dismissal. 
So, if the green shoots of recovery are still to be hit by a late frost in the form of further financial difficulties and the work dries up it may still be possible to dismiss the employee within the first year without the fear of facing an Employment Tribunal. 

